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AND ALL OTHER SEAMAN S DOCUMENTS
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DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1857
Guy T. POUTER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 of Federal Regul ations 137.30-1.

By order dated 24 July 1969, an Exam ner of the United States
Coast Guard at Ceveland, OChio suspended Appellant's seaman
docunents for two nonths, plus four nonths on twelve nonths'
probation upon finding him guilty of m sconduct . The
specifications found proved allege that while serving as an
ordinary seaman on board SS WASHI NGTON under authority of the
docunent above captioned, Appell ant:

1) from 21 April 1969 through 25 April 1969, while the
vessel was "in a foreign port" wongfully refused to turn
to, and

2) on 24 April 1969, at sea, wongfully disobeyed a | awf ul
command of the master by refusing to go to his assigned
i feboat station.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence voyage
records of WASHI NGTON.

I n defense, Appellant offered in evidence his own testinony,
a witten statenment of another seaman, and certain stipul ati ons of
fact.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then served a witten order on
Appel I ant suspendi ng all docunents issued to Appellant for a period
of two nonths, plus four nonths on twelve nonths' probation.

The entire decision was served on 18 August 1969. Appeal was



tinely filed on 20 August 1969, and perfected on 5 Novenber 1969.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an ordinary
seaman on board SS WASHI NGTON and acting under authority of his
docunent .

On 24 March 1969, Appell ant signed aboard WASHI NGTON for his
first voyage as a nerchant seaman. Appellant was then 27 years
old, and wore his hair extrenely long, with a long full beard and
nmust ache. He becane the target of abuse by his fellow sailors who
i mpugned his character, integrity, and manhood. Appel | ant
conpl ained to the second mate about this treatnment. On 17 April
1969 Appel |l ant conplained to the naster who took no action. \When
the vessel arrived at Seoul, R OK, Appel l ant registered a
conplaint with State Departnent officials who said that they would
refer the matter to the U S. Coast Cuard office at Yokohans,
Japan.

On the norning of 21 April 1969, a seaman accosted Appel | ant
in the nmessroom conplained of his inefficient work, used vul gar
and abusive | anguage, and stated that if Appellant did not get a
haircut he mght end up over the side. The other seaman then
pushed Appellant down. Appellant's shirt was torn and he suffered
sone non-di sabling bruises. Appellant then picked hinself up and
wal ked out with no further violence offered.

Appel lant took to his fo'c'sle and did not work again until
the vessel arrived at Yokohama on 25 april 1969. During this
period Appel |l ant di sobeyed an order to appear at a lifeboat drill.

At Yokohama, a Coast Quard officer interrogated nenbers of the
Crew. Appel I ant went back to work and had no further difficulties
to the end of the voyage at Seattle, Washi ngton.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. It is contended that as to each conclusion of the
Exam ner and as to the order the Examner's action is

1) unr easonabl e,

2) contrary to |law, and

3) agai nst the wei ght of the evidence.



More detail ed attacks nounted on the Examner's action will be
di scussed in the OPI Nl ON bel ow.

APPEARANCE: Harvey L. Luchans, Esqg., Legal A d Society,
Cl evel and, Oni o.

CPI NI ON
I

Appel l ant' s assignnents of error are so broadly stated as not
to be truly assignnments of error. No specific unreasonability is
asserted, and no law is asserted to have been violated. To say
that an Exam ner's decision is against the weight of the evidence
can nean, in admnistrative law, if there is to be found neani ng,
only that there is no substantial evidence to support the findings.
An Examner's Order, by itself cannot be agai nst the weight of the
evi dence in any case.

To ascertain Appellant's real grounds for appeal his
"Argunent” nust be anal yzed.

One argunent given is that the Exam ner m sconstrued the | aw
inthinking that if the operative facts of the specifications were
proved the wongfulness of those acts was automatically
establ i shed. Appellant argues:

(1) That the wongful ness of the acts nust be affirmatively
proved, and

2) Hi s defense proves that the acts were not w ongful.

There is an inplicit inconsistency here, for if it was only
the defense that proved the acts not to be wongful there was
al ready an apparent wongfulness to be rebutted. There is also a
fundanmental m sconception here.

Wiile the word "wrongfully" is often alnost nechanically
inserted into specifications in these proceedings it is not always
a necessary termfor a valid allegation of m sconduct. W are not
concerned here wth whether a naked allegation of "homcide" is
enough to support an action under R S. 4450 to suspend or revoke a
seaman's docunment. W may | ook here to the |anguage of certain
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statutes, to custons of the sea, and to the everyday neani ng of
certain words.

46 U. S.C. 701, for exanple, spells out certain offenses for
whi ch a seaman nmay be penalized, confined aboard ship, or subjected
to fine or inprisonnent. Any such offense is obviously
"m sconduct” under R S. 4450. |If the statenent of the allegation
in the specification is couched in the | anguage of the statute it
is clearly sufficient in the adm nistrative proceedi ng where the
purpose of the pleading is notice, not niceties of comobn |aw
distinctions or of crimnal indictnents.

Thus, the first offense enunerated in 46 US. C 701 is
"desertion". The statute does not speak of "wrongful desertion".
It is enough to allege that a seaman deserted. While the elenents
of desertion nust be proved, it need not be alleged that a
desertion was wongful. When substantial evidence has been
introduced to establish the elenents, it is for the respondent to
persuade that an elenent is actually mssing and that he did not in
fact "desert".

To look at a specification in the instant case, it Is seen
that Appellant was declared to have disobeyed a |awful order.
Di sobedience to a lawful order is an offense in any kind of
jurisprudence. |If there is an order, and if there is disobedi ence,
the only defense can be that the order was not |awful. The
unl awf ul ness may be established by evidence that the person who
gave the order had no authority to give it or that the
ci rcunstances of the person who was given the order were such as to
make performance inpossible. These defense show the unl awful ness
of the order. There need be no allegation that the disobedi ence of
the order was wongful for if the order was lawful its disobedi ence
was wrongf ul

Simlarly an allegation that one failed to performa duty need
not be alleged as wongful. A duty, once it exists, nust be
per f or med. A valid defense which would justify or explain
non- performance would not prove that a failure to performa duty
was not wongful but circunstances have rendered the "duty" no

| onger a duty. Looking to the specification which covered the
dates 21-25 April 1969, one sees that it alleges a "failure to turn
to". |In the parlance of the sea "turn to" does not nean nerely "to
wor k" but it does nmean to performa duty or to perform required
work. In these proceedings it is enough to allege that a person
failed to "turn to". It is not necessary that the failure be
all eged as wongful. The burden is upon the person charged to show

that his failure to work was not a "failure to turn to".
Appellant's semantic argunent, then, nust be rejected as
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without nmerit. Wat his argunment ultimately resolves itself to is
that his failure to work and his failure to obey the order to
participate in the boat drill were so convincingly explained by him
that as a matter of law they cannot be found to be failures to
“turn to" or to "obey a lawful order".

|V
The only thing to be considered on this appeal is whether

Appel | ant' s evi dence shoul d necessarily have convi nced the Exam ner
that he had the right not to work and the right not to attend the

boat drill. The work "necessarily" is used here advisedly. The
evi dence did not convince the Examner or the case would not be
here in the first place. On the other hand, if there is

substantial evidence to support the findings they will be upheld.
Only if there is no substantial evidence to support the findings
should I disturb the Examner's findings. The official log entries
are substantial evidence upon which to predicate the Exam ner's
findings and, on review, | need go no further, but to clarify sone
points the affirmati ve defense will be consi dered.

Vv

Appellant's claimis that he was so fearful for his safety
that he was justified in not working. This claimmust be summarily
rejected as to his failure to participate in a boat drill.

Even if one accepted that a reasonable fear for personal
safety existed by reason of the antagonismof fell ow seanen, this
woul d not excuse del i berate absence froman energency drill. There
is no need to go into details of drills, e.g., how they are
supervised by officers, such as to renove the possibilities that
Appel I ant says he feared.

Appellant's failure to attend the drill is as bad as a failure
to performassignnents in an actual emergency. Drills are held to
train for and provide for energencies. As it appears now only
physi cal disability could discharge one froma duty during actual
energencies or drills.

\

There remains then, on the nerits of this appeal, only the
consi deration of whether the fear of bodily harm was such as to
di scharge Appellant's refusal to perform work. There are court
decisions in which a seaman's | eaving his vessel were held not to
be desertion because of conditions on the vessel. | amaware of no
case in which conditions aboard a vessel justified a seaman in
refusing to performa day's work.
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It m ght be argued, however, that if conditions would change
an apparent desertion into a justifiable departure (noting that
desertions wusually occur in port), the sanme conditions would
justify a failure to work while the vessel was at sea until the
vessel reached a place at which the aggrieved seaman coul d depart
the vessel. | amnot prepared to accept this argunment as a general
proposi tion.

It is not as though Appellant could have retired to a
hernetically seal ed conpartnent, sound-proof, so that he could hear
no derogatory remarks or threats, until such tinme as he could
exercise his right to |leave the ship. During the four days he
refused to work he was not exposed to any real danger that would
have justified |l eaving the ship in port.

VI

Utimately, the appeal here fails, as the defense failed
bef ore the Exam ner, because what had happened to Appellant did not
come within those conditions which cause such fear as to justify a
seaman in leaving his ship. 1In Appellant’'s owm words, the episode
occurred thus: "I got up to |l eave and he grabbed ne, half hit ne
and pushed nme against a table. | fell down, received bruises, torn
shirt, no permanent danmage that | know of. O course, | got up and
left at that point wthout anything further being said. | nmade a
statenment, if we were aboard | and you couldn't get away with this."
R- 14. Even in Appellant's own description there is nothing to
justify a reasonable fear of such harmas would authorize himto
| eave the ship, nmuch less to refuse to work.

He says only that he was "half-hit". He says that he fel
down. He does not say that his assailant tore his shirt. Al though
he says that nothing further was said, he did have the | ast work,
and he left the scene without further harmor threat of harm If
Appel | ant woul d have had the Exam ner believe that the conditional
threat of his going overboard if he did not get a haircut justified
his | eaving the vessel, he would have to persuade the Exam ner that
this cutting nust be done "right now' or he would have been thrown
overboard. This was obviously not the case. Assumng that the
threat was real it obviously, fromthe fact that Appellant was not
di sturbed again, neant that it would not be enforced until the
vessel had reached a port. Appellant was under no threat until a
port was reached, even on the nost favorable interpretation of his
testi nony possible, and therefore should have worked until then.

VI
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| agree wth one contention in Appellant's argunent: The
Exam ner's suggestion that Appellant could have renoved his danger
by getting a haircut is irrelevant. If there was a real danger
there was no obligation on Appellant to do or cease to do anything
whi ch he had a right not to do or to do so as to protect hinself.
|f a reasonable nerchant seaman could believe that he would be
t hrown overboard if he did not cut his hair at the behest of his
fell ow seanen, it is no solution to say that he could avert the
danger by cutting his hair, which, under law, the custom of the
sea, and his shipping agreenent, he had the right to wear to any
length he wished so long as it did not interfere with the
performance of his duties.

The comment of the Exam ner and the issue urged by Appell ant
are not inportant in this case.

I X

The inportant thing here is whether the defense offered by
Appellant in this case was so overwhelm ng as to have required the
Examner to reject the voyage records as not constituting
substantial evidence. | have anal yzed Appellant's evidence only to
show that if this were an initial decision in the case his defense
shoul d be rejected. The Exam ner has already rejected it.

| find that as a matter of |aw Appellant's defense offered at
hearing would not authorize a finding that he was justified in
refusal to work. | find further that the Exam ner's findings are
based on substantial evidence, the voyage records of WASH NGION
whi ch show the Appellant refused to performhis duties.

X

There is one question not specifically raised by Appellant
which intrudes itself as | look at the record of this case. The
evidence contains a log entry dated 21 April 1969 which shows that
Appel l ant refused to turn to at Tobata, Japan, at 1310 that date.
Another entry dated 24 April 1969, nmde at sea, shows that
Appel lant failed to perform duties on 22 and 23 April 1969. A
third entry, dated 24 April 1969, records the failure of Appellant
to participate in the fire and lifeboat drill. The fourth rel evant
entry, of 26 April 1969, nade in Yokohama, Japan deals wth refusal
to turn to and performduties on 24 and 25 April 1969.

The original specifications on which this case went to hearing
cont ai ned t hese:

1) did "on or about 21 April 1969 through 25 April 1969
while said vessel was in a foreign port, wongfully fail
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to turn to; and

2) did "on or about 22 April 1969, 24 April 1969, and 25
April 1969, while said vessel was at sea, wongfully
refuse to performyour duties as Ordinary Seaman"

The Examner noted that all dates in the specification
covering matters "at sea" were enbraced by the dates of the
specification which alleged offenses "inport". The log entries
menti oned above show that on sone occasions the vessel was at sea
and that it was in at least two foreign ports. The Investigating
O ficer explained that the specifications were separated because at
times during the period involved the vessel was at sea while at
other tinmes the vessel was in different foreign ports.

The Exam ner attenpted to cope with the probl em presented by
declaring that the specification which covered dates already
included within the 21-25 April 1969 period woul d be considered as
wai ved. He made no finding that the specification was proved or
not proved. In considering that specification "waived", the
Exam ner found, ultimately, that Appellant refused to turn to at "a
foreign port. Technically, Appellant was not found to have
comm tted m sconduct (except for the lifeboat drill offense) "at
sea". Thus, the solution sought by the Exam ner to the difficulty
posed to himby the two specifications was not correct because it
narrowed his ultimate findings on evidence that a continuing
of fense had taken place at sea and in tw foreign ports to a
finding that the continuing offense had occurred in one single
foreign port. Since there was adequate evidence introduced, and
litigation was involved, the Exam ner could have correctly disposed
of the problem by making his findings conform to the evidence
rather than trying themin a strait-jacket of the pleadings. Kuhn
v. CAB, CADC, (1950) F. 2nd. 839. The Exam ner could have
del eted the words "in a foreign port" in making his findings.

The probl em need not have been posed to the Exam ner in the
first place if the specifications had been properly drawn. It has
been a common practice to allege that a certain act of m sconduct
occurred "at sea" or "in a foreign port". Since national security
is not involved, there is no longer a reason not to identify the
foreign port is identifiable; but the drafter of the specifications
was faced here with the fact that the continuing offense occurred
in nmore than one port and at sea as well.

It is repeated that the purpose of the witten allegations is
notice. For many acts of m sconduct cogni zable under R S. 4450 it
is imaterial whether the acts were commtted at sea or in this or
that port. Wile tinme and place are elenents in the notice of the
m sconduct to be inquired into, the place need not be identified as
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"at sea" or in a certain port when the offense, as here, is
continuing, is a shipboard offense, and would be an offense
wherever the vessel was. It is enough, in such cases, nerely to
all ege that the person for a period of five days refused to perform
his duties aboard the vessel. Wth the dates sufficiently
identified, it would not matter that the vessel had been in four
different ports and had nmade three transits during the period.

In the instant case the Exam ner was correct in seeing that
the dates covering the sea periods were included within the dates
covered by the "in port" allegations. The Exam ner need not have
considered the "at sea" allegations as "wai ved" but he could have
acconplished by proper findings what the Investigating Oficer
shoul d have acconplished by a properly worded noti ce.

All that was initially required was that Appellant be placed
on notice that his refusal to performduties on the vessel from 21
t hrough 25 April 1969 was in question. For this continuing offense
al l egation of |ocation of the vessel was unnecessary.

In view of the Investigating Oficer's statenent that the
di stinction between the two specifications was intended only to
di sti ngui sh between the place of offenses, i.e. at sea or "in a
foreign port", it is difficult to see why different |anguage was
used in framng the specifications. The "in port" specification
used the language of failure to "turn to" while the "at sea"
specification used the | anguage of "refusal to performthe duties
of ordinary seaman”. The | anguage used shoul d have been the sane
in both cases, if it were correct in the first place to sever the
specifications only on the basis of location of the ship. The
distinction forced by the change of |anguage required the
additional step in the OPINION, Section IIl, to show that a refusa
to "turn to" is a refusal to perform"duties".

The identification of place of an offense is adequately nade,
if the offense is one identifiable with shipboard activity, by an
assertion that the offense occurred aboard the vessel. A
specification covering thirty days of refusal to perform duties
need not link the refusal to a multitude of ports or a nultitude of
peri ods at sea.

In the instant case it would have been enough if the original
specification covering 21 through 25 April 1969 had all eged that
Appel  ant had refused to performduties aboard the vessel which was
"variously at sea or in port" during the period of tinme involved.

ORDER
Order of the Examiner dated at Ceveland, GChio on 24 July
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1969, is AFFI RVED
C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C, this 22nd day of Septenber 1971
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Def enses
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